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BEFORE THE 

WASHINGTON, D.C. 20554 
FEDERAL COMMUNICATIONS COMMISSIO 

In the Matter of ) 
1 

Rules and Regulations Implementing the I CG Docket No. 02-278 
Telephone Consumer Protection Act of 1991 ) CC Docket No. 92-90 

COMMENTS OF AMERICAN BUSINESS MEDIA 

Pursuant to the “Notice of Proposed Rulemalung and Memorandum 

Opinion and Order” released September 18, 2002 and published in the Federal 

Regislcr on October 8, 2002, American Business Media hereby submits the 

following commcnts. 

Introduction 

American Business Media was foundcd in 1906 and is the industry 

association for business-to-business informatioii providers. Its meinbers 

produce magazincs, trade shows, CD-ROMs, web sites and other products that 

cnliance their primary mission: to disscminate information that is vital to 

American industry and professions. Its 222 meinbers publish more than 1,200 

periodicals, maintain roughly 1,350 websites and reach ncarly ninety million 

professioiials. Some of its memlm publications, such as Adverti.ciq &e, 

h h s t r y  Week and Oil e) GU,P lournirl, are relatively well known, while others 

are typically laown only within the professions and industries they serve. 



American Business Media has a substantial interest in this proceeding, 

because its members in recent months have faced what is growing into a barrage 

of threatened lawsuits by a small nuniber of plaintiff‘s lawyers who appear to be 

dcvcloping a cottage industry out oi locating faxed advertisements and 

tlireatcning the sender with a lawsuit-and even a class action-if the sender 

fails to pay $1,500 per advertisement. In the case of these threats to American 

Business Media members, they are undeterred by evidence that the recipient is a 

subscriber to the magazine sending the fax (and thus that there is an 

“established business relationship”) or that the recipient expressly requested the 

information. 

Althoitgh American Business Media strongly believes that the fax 

provisions of the TCPA are unwise, unnecessary and, especially as applied to the 

press, uncoiistitiitional, it recognizes that this issue should be pursued in other 

fora.’ We will thus limit our comments here to one matter raised in the Notice 

of Proposed Rulemalung: the status of the ”established business rclationship’’ 

cxccption crafted by the Commission. Before addressing the matter in detail, 

however, American Business Media believes it appropriate to describe both the 

maimer in which the busincss-to-business press operates and the nature of the 

threatened lawsuits against its members. 

’ On Octohcr IS, 2002, Anicrican Bosincss Media lias filcd an arnicu,r b r i d  with the Unitcd 
Stntcs Court of Appeals for tlic Eighth Circuit in Stntc of Missouri, ct al. v .  American Blast Fax, 
Inc.. ct a]., Nus. 02-2705 and 02-2707. 
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Most specialized business publications do not charge for subscriptions 

that are requested by readers whose demographics (primarily occupation) suggest 

an intcrest in the publication’s subject matter. Publishers of such magazines 

seek to develop a subscriber base of persons involved in  the profession or 

industry covered by the publication (who thus benefit from the magazine 

content and present an attractive audience for advertisers), and they do so by 

exchangng the subscription for the necessary demographic information from 

qualified readers. The United States Postal Service requires that these 

publisliers have written proof, re-confirmed at least every three years, that at 

least 50% of their distribution goes to subscribers who have “paid for or 

requested” the publication if they are to pay the Periodicals postage rate.’ It is 

thus crucial to their ability to use the lower Periodicals postage rates that these 

publishers receive and maintain hard-copy proof of a “request” from readers. To 

obtain such proof, many publishers send facsimiles of the appropriate signature 

form to renewal subscribers.’ 

Buildings magazine, published by Stamats Conimunications, Inc. 

[“Sta~nats”) in Cedar Rapids, Iowa, is a typical American Business Media 

member. Buildings has a circulation of about 57,000 copies per inonth to 

subscribers in all fifty states (and a siiiall portion in other countries). I t  covers 

sw 39 C.F.K. pt. 3001, subpt. C,  ~ p p .  A, ss 412.31 & 413.41. This proof is a prerequisite to 
qualification for the liiwcr postd rate for periodicals. 

a Many publi~licrs also send faxes to prospcctive mhscribers, although in most of these 
situnticms, there is admlttedly no “establislied husi~~ess rclationship‘’ with thc pntential 
suhscribur. 
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topics such as space planning, energy efficiency and, with recently heightened 

concern, building security and emergency planning. Its July 2002 issue focused 

on the “unsung heroes of September 1 1,” the building personnel who saved lives 

and in some cases sacrificed their own. Readers of Buildings, like readers of all 

business-to-business periodicals, frequently report that the information it 

contains is vital to their industry and that both the editorial and the advertising 

content provide reliable and essential information they need to perform their 

iobs. 

Unlike some consumer magazines, with circulations in the millions, 

publishers of magazines such as Buddings are limited to a small universe of 

potential readers and advertisers. They cannot communicate with them through 

the mass media (such as a television ad for Sports Illustrated), and they have 

found that targeted fax communication is one of the most effective, and cost 

effective, ways to seek renewal “request” forms from existing subscribers, a i d  to 

communicate with Subscribers about such rclated matters as industry trade 

shows. Stamats, for example, historically sought renewal requests from 

subscribers with a “covcr wrap” on the publication and followed up as needed 

with 3. fax. But then it  was threatened with (and paid to settle) a lawsuit under 

the Telephone Consumer Protection Act (“TCPA’)). The publisher’s defense, 

that thc Lax in question was permissible because it was sent to an existing 

subscriber with whom the publisher had an “existing business relationship,” was 

countercd by the recipient’s claim that the TCPA contains no pre-existing 

business relationship exception and that the FCC’s “existing business 
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relationship” regulation is ultra vires. Other American Business Media 

members have faced and are facing similar threats and 

In response to TCPA threats and suits, Stamats has been forced to mod& 

the way it does business. It has stopped all faxes into the hotbeds of TCPA 

lawsuits, such as California and the St. Louis area. As a result, Stamats and 

many other publisher members of American Business Media will obtain fewer 

subscribers, will spend more money to communicate with their own readers, 

and will fail to maximize their enormous potential to inform the leaders and 

managers of America’s businesses - from the farmers and industries in the 

heartland of the Midwest, to the entertainment industry in California, to the 

garment industry in New York. More importantly, many potential readers will 

be deprived of an important source of information about their industw, trade or 

profession.i 

‘ In t ine rcccnt and parriciilarly egregiixih cxamplc, a subscriber met a publisher’s rcprcsciitativc 
a t  a tradc show related to the publication and asked that rcprcscntative to send him information 
,111 future tradc shows. The rcprcscntative did so, by fax, and months later the puhlishcr rcccivcd 
a threatening letter dcnianding thc payment of $1,500 fur a wlhil violation. The  plaintiff‘s 
attomcy was not dctcrrcd by thc fact that therc was an existing business relationship and that 
thc information had Ibecn requested. He also thrcatcncd a class action. Faced with either paying 
the money o r  spending many tinics that to dcfcnd a groundlcss lawsuit in another part of the 
country, the publishcr had no choice but to pay thc $1,500. Thcrc are many othcr equally 
cgcgous examples. 

’’ Studies performed by and fo r  Arnericini Busincss Media and its mciiihers consistently show 
that hoth editorial and advertising cclntent of husincss-to-business publications are cnlcial to 
dccismn makers at a l l  levels of American commcrce. For exnmple, nearly 90 million rexiers are 
rcachcd by American Business Media member busin -to-business publications, which s c ~ y c  
18 I industries. Forty-four pcrccnt of husiness~to-hIisiness publication readers consult one daily. 
Rcadcrs rank h u u n  -tli-husincss publications as the single most credible source of business 
information [mnlang thcsc publications higher than the WnU Street /ouma/, Forbes, Fortune, 
Barroils and 777e Economist). Moreovcr, 95%) of the renders find that advcrtislng is an Imponant 
p a ~ t  of the overall magazine. 
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The members of American Business Media have important messages, 

including advertising, for their readers and potential readers. They have found 

that for certain purposcs the use of faxes is, if not essential, highly desirable to 

their business. Yet the broad reach of the TCPA, combined with a plethora of 

threats of lawsuits and even class actions, has begun to erode the use of faxes 

even to communicate with subscribers and to inhibit these communications at 

the core of First Amendment purposes.6 

Specific Comments of American Business Media 

The Commission’s Notice (7 7) concludes that despite the statutoryban 

on the faxing of unsolicited advertisements, they have “proliferated” and caused 

inconvenience, disruption and even [on the basis of one unlikely anecdote) 

“serious implications for public safety.” American Business Media can produce 

no facts in refutation of this claim, just as the Commission can produce no facts 

in support of it. The statement (7 8) that the Commission received 2,100 

“ A s  statcd ahovc, American Business Media will not here seek to convince the Commission that 
the fax provisions of thc TCPA do not nicct the Central Hudson test. We note, however, that 
the application of a law desiglcd to stop indiscriminate “blast” faxing in fact has a much broader 
reach. When applicd to the press, evcn beyond communications to those with whom thcrc is an 
estahlishcd husiness rclationship, it clearly trcads on  press frecdoms protected by the First 
Amendment. Supreme Court prccedent is clcar t ha t  the First Amendment covers sales and 
circnlation of mapzincs  as well as the mcrc printing of them; it directly follows that any attempt 
tn  restrict o r  restrain direct-to-pcrson solicitations for magazinc subscriptions must be subjected 
to strict First Aiiicndment standards, not lcsscr commercial speech standards. Freedom of press 
docs not stop at thc prcssroom door. Rather, In Lovcll v. Ciw of Griffin, 303 U.S. 444 (1938), 
the Unitcd States Siiprcnic Court held that a municipal ordinance restricting circulation of 
publications “strikes a t  thc vc’y foundation of freedom of the press by subjecting it to license and 
censorship.” Id .  at 451. The Court recognized that “[lliberty of circulating is as essential to tha t  
freedom as liberty of publishing; indeed without the circulation, the publication would be of llttlc 
valuc.” Id. a t  452. . See also Substitutes United For Better Schools v. Rohter, 496 F. Supp. 
101 7, 1020 (N.D. 111. 1980) [newspaper sales held inextricably hound up with the cxprcssions m 
the newspaper itself aiid hcnce prutcctcd by thc First Amcndmcnt). 



complaints in 200 I hardly evidences a national outcry, especially gven the 

publicity that this issue has received and in contrast with the reported 162,000 

hits received in a single month on the Commission’s web page regarding 

telemarketing calls 

In any event, however, there has been no claim made here or elsewhere 

that targeted faxes to those known to be interested in the subject matter, as 

opposed to indiscriminate blast faxing, contribute to the public’s unrest. A 

fortiori, the Commission cannot reasonably contend, nor can anyone else, that 

the existence of the established business relationship defense has been or will be 

a contributor to this perceived problem. 

American Business Media recognizes, as does the Commission (7 34), the 

ambiguities in the present definition of “established business relationship.”’ 

American Business Media submits that the ease with which a person can 

ternlinate an “established business relationship” argues for the broadest possible 

definition thereof. A communication stating “do not send faxes” or “do not call 

me” is all that it takes. Surely, where the sender of a fax has good reason to 

believe that a business relationship exists, i t  is far better [and more in keeping 

’ Similar vagueness permeates the TCPA, as the Commission‘s Noticc clscwlicrc recognizes. 
The hrcndth and vapcncss of the TCPA, and its lack of any exemption for constitutionally 
protected facsmules such as American Business Mcdia mcrnbers‘ subscription and renewal 
solicitations, necessarily sends a chill over and inhibits these activities. Spciscr v. Randall, 357 
U.S. 513, 526 (1958) ( v a p c  inhihitory regulations offend First Amcndnicnt bccausc of their 
chilling effect; “[wjhen one must guucss what conduct or utterance may lost him his positiun, unc 
necessarily will‘steer far wider of the unlawful zone ....”’); United States v. Rcbel, 389 U.S. 258, 
265 (1967) [“lP]recision of rcplation must be the touchstone in an area so closely touching oiir 
niost precious freedoms”] [quoting National Ass’n for the Advancement of Colorcd Persons v. 
&!K!u 371 U.S. 415, 438 (1963)); Ncw YorkTimes Co. v. Sollivan, 376 U.S. 254 (1964) 
(thrcnt of lnrgc civil penaltics imposes significant chill on free spcccll). 
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with thc First Amendment) to permit a single fax that might be unwanted than 

to prohibit all fax communications. 

Specifically, the Commission seeks comment (7 38) on the question of 

when thc providing of a fax numbcr reasonably represents the granting of 

permission to use that fax number for the transmission of a faxed 

advertisement. American Business Media recognizes that there can be 

legitimate differences of opinion concerning the example of fax numbers in 

published directories. American Business Media’s bias in favor of more 

communication, not less, persuades us that those willing to make fax numbers 

available in directories released to the public do so with an expectation that such 

fax numbers will be used, and not just for “political speech.”’ 

Irrespective of the Commission’s views on this question, however, 

American Business Media submits that when an individual (or a business) 

specifically and voluntarily provides a fax number to another business, the 

business receiving the fax number should certainly be free to assume that the 

number may lawfully be used for advertisements from that business, and not 

just for surveys, jokes, political statements or, indeed, blank pages (all of which 

are permitted under the TCPA).9 

’ Our conclusion could well differ in the case of a directory intended, for example, only for usc 
within a n  association of similnr group 2nd obtained by a n  outsider. Such directories, of course, 
or any  directory for that niattcr, could carry a lcgcnd stating that the publication of a f‘ax numhtr 
does not indicate permission to send advcnisements to such numbers. 

’ The niorc difficult question is whethcr an unrclated busi~icss may obtain the fa number from 
thc husincss receiving it and lawfully scnd an advertiscmcnt to that numher. 
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As may fairly be dcduccd from the above, American Business Media 

strongly endorses the Commission’s previous determination that a prior 

business relationship establishes the requisite consent to receive facsimile 

advertisements (see ll 39) .  The Commission further asks whether this prior 

ruling “has served to protect ongoing business relationships,” to which American 

Business Media’s response is a resounding ”no.” As explained above, the 

Commission’s failure to promulgate an express regulation providing that an 

established business relationship equates to consent, but instead making such a 

finding only as part of a broad order dealing with numerous issues, has 

encouraged a well organized plaintiff‘s bar (with its own web sites) to ignore the 

finding or deem it unlawful. Therefore, American Business Media urges the 

Conmission, as it  suggests (7 39),  to amend its formal rules to “expressly 

provide” for the established business relationship “exemption” and to do so with 

u well-documented discussion of its authority for such action. 

The Commission also asks (7 39) whether a business that has an 

established business relationship with a customer “based on one type of product 

or service” should be allowed to send faxes related to other products or services. 

Once again, the ambiguities associated with a negative answer’’ argue in favor of 

more speech, rather than less speech, especially since the recipient should be 

“ I  For examplc, wth a strict liniitatlun, could the publislier of a magazine ded~catcd to wall 
covcrings srnd 3n advertimntnt promuting a wall coverings trade show! Is that  a different 
product? What about sceking subscriptions to n new mngazinc dealing with flooring! 
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fully capable of easily terminating that relationship or limiting the range of 

permissible faxes with a simple phone call or return fax 

Conclusion 

With little debate and even less good information, Congress hastily 

enacted an overly broad, ambiguous and lilcely unconstitutional restriction on 

speech when it made unsolicited faxed advertisements unlawful. Far less 

intrusive measures (such as a "do not fax" list or time and page restrictions for 

the sending of faxed ads, as in the New York statute) could have been 

implemented, if any legislation was in fact called for. This Commission wisely 

determined that Congress could not possibly have intended to permit businesses 

to be sued by their own customers for sending such faxes, so it determined that 

the requisite consent arises from an existing business relationship. In 

reconsidcring its regulatory approach, the Commission should do what it can to 

strengtlicn that finding and thus minimize the chilling effect on legitimate 

spcecli that the fax provision of the TCPA has created 

Respectfully submitted, 
Y T  

Thompson Coburn LLP 
1909 K Street, NW, Suite 600 
Washington, DC 20006 
Phone: 202-585-6921 
Facsimile: 202-585-6969 
E-mail: dstraus@thompsoncoburn.com 

Counsel for American Business Media 

Dated: Noveinbcr 21, 2002 

10 

mailto:dstraus@thompsoncoburn.com

